As the Memorandum of Law states, these matters had been criminal, therefore not only had there been a right to a trial by jury but the state could impose restrictions on your money and on your personal liberty because you had committed a crime.  Adultery was the crime - divorce was part of the punishment process.  Neglect of the child was the crime - loosing custody was the punishment.  Abandonment was the crime - paying support was the punishment.

Just look at 

Acts 1913 - Chapter 563

Chap.563 an act relative to illegitimate children and their Maintenance

Be it enacted, etc., as follows:

Section 1. Whoever, not being the husband of a woman, gets her with child 

shall be guilty of a misdemeanor. Proceedings under any section of this 

act may be begun in the municipal, district or police court having 

jurisdiction in the place where the defendant lives, and if there be no 

such court, then in any municipal, district or police court in the county; 

or in the municipal, district or police court having jurisdiction in the 

place where the mother of the illegitimate child lives; and if there be no 

such court, then in any municipal, district or police court in the 

county. If no court has jurisdiction as aforesaid, proceedings may be 

begun before a trial justice in the county where such defendant or such 

mother lives.

As stated below, prior to this law making it a criminal matter to beget a child out of wedlock, it was the Common Law rule that men who fathered children outside of marriage did not have to pay support.  Not only did you have the right to a trial by jury, but IT WAS A CRIME!

Child support was a criminal matter not a matter for equity till circa 1970/1980!




Remember: Not a lawyer, just discussing the law.






This Memorandum of Law is in support of _______________________. This Memorandum shows that the matters now adjudicated in a court of Equity – Probate and Family Court - had heretofore been adjudicated in Criminal Courts and courts of Common Law. It is also shown below that both the Criminal and Common Law issues had the absolute Constitutional right to a trial by jury. The arbitrary loss of personal liberties and property without criminal actions or a trial by jury are unlawful.

The jurisdictional change from Criminal and Common Law to Equity violates multiple state and federal Constitutional rights. These violations include: Due Process, the right to a trial by jury, the right to petition for the redress of grievances, cruel and unusual punishments, rights retained by the people, property rights, and personal liberty.

Part of the argument herein is based on violations of the Fifth Amendment to the Constitution because there are deprivations without substantive due process in terminating parental rights. Prior to, at, and after the signing of the Constitution, the state could only intervene in what is now termed family law if there had been a criminal act, such as, adultery, extreme cruelty, abandonment, or neglect. All of these acts required finding of facts in a trial by jury, never under equity jurisdiction. The differing level of scrutiny involved from criminal to equity adjudication places prohibition on either te legislature or judiciary from blending these jurisdictions.

Additionally, the assertion is that if there was a conflict between the Constitutionally protected personal liberty and a Statute, that the Constitution is the controlling instrument. Due Process extends to legislative bodies on a substantial basis, because no matter how much "procedure" you do against a statute you would still be deprived, therefore the statute is Unconstitutional. Intrusions into personal liberties following divorce were only permitted on the party that committed the crime that ended the marriage.

Custody had been determined under strict Common Law rules, derived from natural law and natural rights, which enforced the reciprocal natural right between custody, care, companionship, and guardianship and the obligation to support, not under equity jurisdiction. As Samuel Adams put it:“The natural liberty of man is to be free from any superior power on earth, and not to be under the will or legislative authority of man, but only to have the law of nature for his rule.”, “The Rights of the Colonists”, The Report of the Committee of Correspondence to the Boston Town Meeting, Nov. 20, 1772.

Furthermore, the state ignores constitutionally secured rights, engages in invidious discrimination, and places unlawful constraints on rights in order to maximize Federal Incentive Grants.

Heretofore Practiced
The State's Constitution, Article XV states that the right to “a trial by jury shall be held sacred” unless “heretofore been otherways used and practiced.” John Adams' initial draft of the Constitution did not have this exception. Had this article not been altered, all disputes would have had the absolute right to a trial by jury. This article intended that things heretofore done under equity could continue under equity.

The Founding Fathers, in the Federalist and Anti-Federalist Papers, debated the role of equity in the new government. There were great concerns regarding the judiciary and the blending of laws. The Founding Fathers knew well the abuses of the prerogative courts, such as the Star Chamber and Privy Council. It was argued in those papers that the rights of a trial by jury would not be eclipsed by increasing complexity of the law and the subsequent reliance on equity to handle these increasingly complex matters.

Divorce, custody, child support, spousal support, and property division were separate and distinct issues under both American and English law. Only property division was heretofore done under courts of Equity or Chancery.

Divorce, support, and custody all have their roots in criminal law with the right to a trial by jury. None of these matters were fall under the heretofore clause in the state Constitution since they were never civil matters nor were they equity matters.

Child Support had been adjudicated under Common Law with the right to a trial by jury both in Colonial and post-Constitution Massachusetts and in England. Heretofore, all family law was handled under Common Law adjudication except for property division following a divorce, both here and in England. There are no Constitutional provisions specifically called out in the state Constitution regarding family law.

Divorce in Massachusetts was a criminal matter at the signing of the state Constitution and only subsequently became a civil matter. The party charged with the crime of adultery or the crime of abandonment had the right have the question of their guilt heard before a trial by jury; therefore, divorces, per the state Constitution, also have the right to a trial by jury today. Following a divorce, the state could not interfere with personal liberty except for when one party had committed a crime.

Custody in Massachusetts was a reciprocal, natural right based on a Natural Law Obligation. Since a married father had sole responsibility to support his children, he had sole natural right to their care, custody, and guardianship. Unmarried women had the identical reciprocal rights and responsibilities with regard to their children. There was heretofore no dispute regarding custody unless the parent abused, abandoned, or neglected his/her child. Only then, when the state had custody of the child could it act in the Common Law “Best Interest of the Child.” 

Parens patriae, per a standing US Supreme Court ruling requires Common Law adjudication, not equity. Only if a parent committed a criminal act of abuse, abandonment, or neglect could the state interfere with that parent's natural right to custody.

The Probate and Family Court has become an ecclesiastical court. The court administers Leninist Ideology1 created and designed to destroy the family and provide more workers for factories. Regarding the similarities of the Soviet style divorce system and the current rude and foreign equity variant of divorce proceedings in American courts, see “No-Fault Divorce: Born in the Soviet Union?”, Journal of Family Law, University of Louisville School of Law, Volume Fourteen 1975 Number One. As multiple dictionaries state, any strongly held belief system is a religion. Thus the state is imposing a Leninist religion on its citizens for its own enrichment via Federal Grants via the Soviet style ecclesiastical Probate and Family Courts..

Laws and Jurisdiction
The Preamble of the Commonwealth of Massachusetts specifically states natural rights – including at least: the fruit of one's labor (i.e., one's income), property, and life - are the fundamental underpinnings of our social law compact which is the state Constitution. Yet the courts now adjudicate these matters (by statute) under equity, devoid of the reciprocal right of custody based on the obligation of support, imposes criminal penalties for non-criminal actions, voids a right of property, and blended jurisdictions.

The Constitution is a limit on powers, not a grant of powers.  The state Constitution does not grant any equity powers with regard to divorce, custody, or support.  Only the Common Law criminal and Common Law civil jurisdictions provides for remedies in family law matters.
The state had:

· previously adjudicated divorce, custody, and support as a criminal matter, not civil and hence the right to a trial by jury attached to these actions, 

· if charged with adultery or extreme cruelty and the charge denied, the defendant had the right to a trial by a jury over the criminal charge(s), 

· support issues and loss of custody arose only following a positive disqualifying event, namely abuse, abandonment, or neglect, and the right to a trial by jury was held over both the charge of a disqualifying event and the amount of support, and 

· custody was never a civil dispute given the strict Common Law rules which always gave custody to the (once) married father or unmarried mother due to the reciprocal relationship between the natural law obligation and natural right to the guardianship, care, companionship, and custody.. 

A right to a trial by jury is a guarantee under the state and federal Constitutions for these, and related matters. Also note that a standing decision by the US Supreme Court has ruled that custody and parens patriae require Common Law adjudication, and do not fall under the powers of a court of equity.

The natural right to custody was based on the reciprocal natural law maxim that the expense and effort imposed by the laws of nature (i.e., God's Divine Will per Blackstone) brought with them specific reciprocal natural rights. The obligation of maintaining and preparing a child for an independent life came with it the reciprocal, inalienable, natural right of the parent to care, custody, fidelity, guardianship, services, society, and obedience of their children. It also clear that parents are the natural guardian and parents have the additional natural right of property to protect this God given parent-child relationship.

Parens patriae, in both America and England, was only practiced under Common Law jurisdiction.  The Tender Years Doctrine was a re-interpretation of natural law, still under Common Law jurisdiction, that provided some rights, without the corresponding reciprocal obligations, to the custody of children.  Initially this was true only when the wife was not the guilty party in the divorce hearing.  In other words, custody determinations were made based on Natural Law and reciprocal, natural rights based on an obligation of a parent.
The whole purpose behind the Tender Years doctrine was to circumvent that absolute Common Law right of a father to his children born in wedlock.  Had it been within the realm of equity jurisdiction there would have been no need for Parliament, and subsequently American court, to implement the Tender Years Doctrine.
Child support was a criminal matter for which a trial by jury was always a Constitutional option, See Kent's Commentaries on American Law.

Today a judiciary panel determines the child support formula, sits in judgment over the collection of the monies under a court of equity, with no right to a trail by jury, and the judiciary receives an revenue stream from the Federal government as a result of its closed decision process. These circumstances create the clear impression of a conflict of interest within the judicial process. Further supporting the argument for a trial by jury to adjudicate these matters.

Treason:
1. Judges have a requirement to support and defend the Constitution. Any judicial officer who knowingly violates the Constitutionally protected rights of a party is violating his oath of office and is therefore making war upon the Constitution and thus is committing treason.

2. Judges, or any officer of the court act when they do not have jurisdiction to act, or they enforce a void order (an order issued by a judge without jurisdiction), they become trespassers of the law and Constitution,and are thus engaged in treason.

3. The U.S. Supreme Court, in Scheuer v. Rhodes, 416 U.S. 232, (1974) stated that "when a state officer acts under a state law in a manner violative of the Federal Constitution, he "comes into conflict with the superior authority of that Constitution, and he is in that case stripped of his official or representative character and is subjected in his person to the consequences of his individual conduct. The State has no power to impart to him any immunity from responsibility to the supreme authority of the United States." By law, a judge is a state officer. The judge then acts not as a judge, but as a private individual (i.e., in his/her own person).

4. A judge, as a servant of the people, under natural law, social compact cannot have greater rights than that of is master, the people. Hence can have no immunityfor actions committed outside lawful jurisdiction.

5. "An unconstitutional act is not law, it confers no rights, imposes no duties, affords no protections, creates no office. It is, in legal interpretation, as inoperative as if it had never been passed", Norton vs. Shelby County 118 US 425 (1886).

Divorce as a Criminal Act and the Right to a Trial by Jury:
6. The Massachusetts Body of Liberties (1641) provided that the crime of adultery was punishable by death.

7. Divorce was a criminal action not a civil one before and after the signing of the state Constitution, Barber v. Root, 10 Mass. 260 (1813) (“Regulations on the subject of marriage and divorce are rather parts of the criminal, than of the civil, code; ...” and later “A divorce, for example, in a case of public scandal and reproach, is not a vindication of the contract of marriage, or a remedy to enforce it; but a species of punishment, which the public have placed in the hands of the injured party to inflict, under the sanction, and with the aid, of the competent tribunal, operating as a redress of the injury, when, the contract having been violated, the relation of the parties, and their continuance in the marriage state, has become intolerable or vexatious to them, and of evil example to others.”).

8. Commonwealth v. Putnam, 18 Mass. 136 (1822), “Notwithstanding the restraints imposed on the husband, he being the guilty cause of the divorce, the dissolution of the marriage contract was total, and not partial, as contended for by the Solicitor-General.” And also note “ John Putnam was indicted at October term 1821, upon the statute of 1784, c. 40, for the crime of adultery.” [Emphasis added]

9. Commonwealth v. Call, 38 Mass. 509 (1839) “That the facts of which the jury have found the prisoner guilty, do not constitute the crime of adultery.”

10. Heretofore, divorce could only be granted in response to a criminal action and the father, by natural right was automatically given custody, even if he had committed the crime that ended the marriage due to the obligation to support his children or otherwise stated and “the duty which nature imposes upon him”, Commonwealth v. Briggs, 33 MA 203 (1834). 

11. Well after the signing of the Constitution, divorce became a civil matter. As such the Constitution guarantees a trial by jury over that never heretofore practiced as a dispute regarding two persons, i.e., a civil matter.

12. In Kent's Commentaries on American law, First Edition, (Lecture 27), “If the defendant answers the bill and denies the charge [of adultery] .. to try the truth of the charge before a jury, in a court of law.”

13. To further back-up Kent's claims regarding the sacred right to a trial by jury, sticking with just MA case law, we find at least: Hanover v. Turner, 14 Mass 227 (1817); Milford v Worcester, 7 MA 48 (1810); Dalton v. Bernardston , 9 Mass 201 (1812); Shirley v. Watertown, 3 Mass. 322 (1807); Wightman v. Coates, 15 Mass. 1 (1818); Middleboroulh v Rochester, 12 MA 363 (1815); Commonwealth v. Putnam 18 MA 136 (1822); Angel v. Mclellan, 16 Mass. 28 (1819); Baldwin v. Foster, 138 Mass. 449 (1885); Foss v. Hartwell, 168 Mass 66 (1897).

14. The cases above include the right to a trial by jury involving divorce and support issues in divorce, separation, and by third parties collecting child support.

15. Other states also had trials by juries regarding divorce, see at least, Chunn v. Chunn, 19 Tenn. 131 (1838); Richmond v. Richmond, 18 Tenn. 343 (1837); Reavis v. Reavis, 2 Ill. 242 (1835); Wright v. Wright, 3 Tex. 168 (1848); Ham's Case, 11 Me. 391 (1834); Dickinson v. Dickinson,7 N.C. 327 (1819); Stokes v. Stokes, 1 Mo. 320 (1823); Rose v. Niles, 20 F. Cas. 1188, (1849); Cunningham v Irwin, 7 Serg. & Rawle 247 (1877); Rotch v. Miles, 2 Conn. 638 (1818).

16. It was noted in Griswold v. Connecticut, 381 U.S. 479 (1965) that “... the invasion of his indefeasible right of personal security, personal liberty and private property, where that right has never been forfeited by his conviction of some public offense ...”.  Such invasions of these rights were never practiced under equity, but under criminal law.
Additional Citations on the Rights to a Trial by Jury:
17. Kent's Commentaries on American Law, First Edition, Volume Two (1827), Lecture 29, “Of Parent and Child” states, “It [Child Support] will always be a question for a jury, ...”. Kent's Commentaries also noted that paternity establishment is also a questions for juries.

18. It should be noted that neither of these actions currently are permitted a right to a trial by jury as noted in Kent's Commentaries and that the conclusions in Kent's Commentaries were based, in part, on Massachusetts case law.

19. For example, in Hanover, supra, a trial by jury determined if the husband had treated the wife cruelly and if the wife had left the husband for “justifiable cause” and if support was permitted.

20. British law also provided for a trial by jury in disputes over child support, see Bazeley v. Forder, L. R. 3 Q. B. 559 (1868); Rawlyns v. Vandyke, 3 Esp 252; Houliston v. Smyth, 3 Bing 127 (1825).

21. That the legislature and the Governor and the Governor's council were de facto juries. A body of men decided the issues relating to a violation of the marriage contract; a single, solitary person under equity jurisdiction did not make this decision. Thus, divorce itself was heretofore tried by a jury under rules of Common Law. This body of men, similar in construction to a jury, provided remedy for a wrong and decided on the merits of the motion for a divorce. They did not impose their will on the parties.

22. In Kent's Commentaries it is noted that a super majority of the legislature, in some states, had to agree in order for a divorce to be granted.

23. Common Law adjudications: not following strict reciprocal right to custody based on natural law obligation imposed on one gender, requires a trial by jury, not blending into equity to escape this sacred right to a Common Law trial by jury.

24. The Declaration of Independence also complained of the loss of rights to a trial by jury, "For depriving us in many cases, of the benefit of Trial by Jury:" The Colonial government complained that the British government began the practice of denying trials by jury and placed both verdicts and punishments in the hands of judges; hence this very concern was debated in the Federalist and Anti-Federalist papers regarding equity usurping the rule of law and diminishing the right to a trial by jury.

Invidious Discrimination
25. There are two forms of invidious discrimination under current family law. The first form is the current implementation. The second form is historical loss of rights by one gender under family law.

26. “[E]qual protection of the laws is a pledge of the protection of equal laws." Yick Wo v. Hopkins, 118 U.S., 356 (1886).

27. The state is in the business of creating multiple second-class citizens, a direct violation of the Federal Equal Protection clause. My daughter, Taisya Nina Cimini, was born November 26, 2001. The mother of this daughter and I are married. Massachusetts forces me to discriminate between my two children and my children are treated unequally in direct violation of law. In theory, my daughter is not due any less Constitutional protections because of the order of her birth; however in the eyes of the Commonwealth she is not afforded the same protections enjoyed by my son specifically because of the order of their births and the lack of federal funds my daughter generates for the judiciary. 
28. It should also be noted that because your Petitioner pays more for my one son than your Respondent’s first husband pays for his two children (almost double), the two children from your Defendant's first marriage also benefit from the unlawful child support order solely based on the order of their birth with respect to my daughter’s birth. This is generally true through multiple divorces, different children in successive divorces are treated differently based on the order of their birth, the contrived class of non-custodial parent, and the amount fathers pay for children of successive divorces is based on diminishing shares of his income; this clearly violates the Equal Protection clause since different children from the same parent are treated differently solely based on birth order.

29. Thus there are three classes of children which the state treats differently based on birth order.

30. "Facially discriminatory" statutes are clearly a violation of the Equal Protection Clause. Massachusetts General Laws Chapter 273 are de facto blatantly gender biased2. This court should consider the gender biased laws, giving greater than 93% sole custody to females while approximately 1.5 percent to males, excessive child support amounts, the political drive to maximize federal incentives, and the deprivation of rights the unlawful equity jurisdiction variant of “Best Interest” doctrine is “Facially Discriminatory” and has resulted in the injury to a single class of individuals3. In fact 'non-custodial parents' tax returns are taken without any judicial hearing and hence violate Due Process. 

31. The facts should prove to the court that male litigants are not provided Equal Protection or Due Process in Massachusetts’ courts. Instead there is a palpable gender bias in all proceedings.

32. As discussed below, this Commonwealth held married men and unmarried women to have identical rights with regards to their children at the signing of the Constitution. Statutory deviation from this initial condition have consistently decreased married men's rights with respect to their children while largely leaving unmarried women's rights intact and increasing married women's rights.

33. This differentiable treatment of children based on birth order clearly violates the issue that "The US Supreme Court implied that "a (once) married father who is separated or divorced from a mother and is no longer living with his child" could not constitutionally be treated differently from a currently married father living with his child." Quilloin v. Walcott, 434 US 246 (1978)

Custody as Heretofore Practiced:
34. Heretofore, custody was not part of divorce proceedings. It was a separate and distinct matter.

35. Custody was determined based on natural rights of one party who had sole responsibility to support the child, heretofore, there was no civil dispute regarding custody. Custody following divorce always went to the father since he had the sole responsibility to support the child. Custody could only be taken from a father should he commit a crime against the child, e.g., abandonment, abuse, or neglect. Blackstone's Commentaries on English Law, Chapter 16 and Kent's Commentaries on American Law, Lecture 29.

36. In support of this Commonwealth and throughout the states it is clearly the case that the obligation to to support children came with it rights or more specifically reciprocal rights or was 'coupled to' or 'has a corresponding right to' the custody of the child(ren). See at least, McNamara v. Logan , 100 Ala. 187 (1893); Ramsey v. Ramsey, 121 Ind. 215 (1889); Nugent v. Powell, 4 Wyo. 173 (1893); Directors of Poor v. Dungan, 64 Pa. 402 (1870); Hornketh v. Barr, 8 Serg. & Rawle 36 (1822); Ex parte Boaz, 31 Ala. 425 (1858); Washaw v. Gimble, 50 Ark. 351; 7 S.W. 389 (1887); In re Guardianship of Campbell, 130 Cal. 380 (1900); Amos v. Atlanta R. Co., 104 Ga. 809 (1898); Campbell v. Wright, 130 CA 380 (1900); State ex rel. Neider v. Reuff, 29 W. Va. 751 (1887), (By the common law the natural right of the father to the custody of his infant child arose out of his duty to maintain and support it, ...”); Campbell v. Wright, 130 Cal. 380 (1900) (“The father's right is, however, coupled with the obligation to support and educate the child.”).

37. Smith's Case, 322 Mass. 186 (1947) discusses the difference between the civil and criminal liabilities of child support, (“...the general principles governing the civil liability of a father to furnish support to a minor child who is living apart from him. We have not discussed the somewhat different and more drastic principles governing the criminal liability of a father to support a minor child ...”).

38. Blackstone, in his Commentaries on the Laws of England, Book the First, Chapter the Sixteenth: Of Parent and Child, also states that “natural right obliges to give a necessary maintenance to children”. Hence the obligation itself is protected as a natural right.

39. In Massachusetts, as with the other states, child support entails a reciprocal natural right to the care and companionship of one's children which, as a natural right, falls under the protection under the state Constitution, see at least Reidell v. Morse, 36 Mass. 358 (1837), (“As the parent is bound by nature to support and educate his minor children, so he has a natural right to their guardianship, their society and their services.”) [Emphasis added].

40. Also see, Boylston v. Princeton,13 Mass. 381; (1816), (“... that the mother of an illegitimate child has a natural right to its custody, and is bound to support and maintain him.”) [Emphasis added].

41. Note that there is no order dependency when you take Reidell and Boylston as a whole. One natural right or obligation gives rise to the other natural right or obligation. The reciprocal nature of the Natural Law Obligation and the natural right to guardianship, care, companionship, and custody is clear.

42. Heretofore, the father has a natural right to the children born of the marriage and this absolute natural right was tied to the sole responsibility for the obligation of support. Unmarried women had the identical obligation and natural rights. Natural rights are immutable.

43. That it was heretofore practiced that a father had superior title to the custody of his children, see Briggs, supra, because he alone was required by the laws of nature to provide for the necessities of his children, see Reidell, supra. The reciprocal natural right to the care, custody, and companionship was protected under Common Law, requiring Common Law adjudication, see In re Burrus, 136 US 586 (1890) and In re Barry, 42 F 113 (1844), to intrude on these rights.

44. Te same was true in England, see De Manneville v. De Manneville, 10 Ves. 51 (1804); Rex v. De Manneville, 5 East 222, (1804).

45. Lord Talfourd's Act (An Act to amend the Law relating to the Custody of Infants, 2 & 3 Vict. (1839), c. 54 (U.K.)), AKA the “Tender Years Doctrine” permitted the mother, if not guilty of adultery, to limited custody of the children during their tender years. A natural law argument that nature would not rip a child of tender years from its mother’s breast permitted the intrusion of the father’s natural right only if the mother was not guilty of the crime of adultery.

46. That the Tender Years Doctrine was a re-interpretation of the laws of nature within the confines of Common Law jurisdiction. See Mercein v. Barry, 25 Wend. 64 (1840) the American courts (still taking cues from English practices) did not like being bound down by strict rules of Common Law that required the court to give the child born in wedlock back to the father in every custody case and repeatedly called upon the law of nature to justify adopting the “Tender Years” doctrine, a rude and foreign alteration of the natural law, specifically:

“The law of nature has given to her an attachment for her infant offspring which no other relative will be likely to possess in an equal degree. And where no sufficient reasons exist for depriving her of the care and nurture of her child, it would not be a proper exercise of discretion in any court to violate the law of nature in this respect” [Emphasis added]
47. Custody fell under natural rights and the laws of nature, not equity jurisdiction.

48. A clear example of the loss of a right to a trial by jury and the conversion of criminal law can be shown in the history of child support for illegitimate children. In 1913 (St. 1913, c. 563, § 7 and later G.L.c. 273, § 11) the MA legislature made it a crime to 'beget' a child out of wedlock. Prior to this law it was the Common Law rule in MA, see Davis v. Misiano, 373 Mass. 261 (1977), that a father, since he had no rights with respect to the child, had no reciprocal obligation to support the child. Since this new law made it a criminal offense, the right to a trial by jury attached to these cases. See for example Commonwealth v. Callaghan, 223 Mass. 150 (1916); Commonwealth v. Gross, 324 Mass. 123 (1949); Commonwealth v. Blazo, 10 Mass. App. Ct. 324 (1980); Commonwealth v. Fanciullo, 11 Mass. App. Ct. 64 (1980); Sullivan v. Commonwealth, 383 Mass. 410 (1981); Commonwealth v. Dias, 12 Mass. App. Ct. 282 (1981); Commonwealth v. Chase, 385 Mass. 461 (1982)

49. Note that only men could be charged with this crime. It was not till the 1980's that this criminal law was formally declared as unconstitutional and removed from the general laws because of the obvious invidious gender discrimination. Please note that it took them approx. 70 years for the judiciary to 'discover' this invidious discrimination. Also not the financial rewards reaped by the state from this unconstitutional practice.

50. Thus until the 1980's any paternity establishments had the absolute right to a trial by jury over the criminal act of begetting a child out-of-wedlock. This obligation to support violates the reciprocal, natural right to the associated care, custody, companionship, and guardianship.

Custody, Parens Patriae, and “Best Interest” Require Common Law Adjudication:
51. In Burrus, supra, the US Supreme Court stated, relying heavily on Barry, supra, that the Federal Courts did not have Common Law jurisdiction; therefore, the Federal Courts, to include the Supreme Court, could not intervene in custody or as parens patriae since both of these required Common Law jurisdiction. The Federal decision used Massachusetts case law to support its claim regarding Common Law jurisdiction. Burrus relied so heavily on Barry that Barry was appended to the Burrus decision.

52. Married women, heretofore, did not have the right to custody since they were not bound to provide support. See Blackstone and Kent Commentaries.

53. Custody was still a Common Law determination, just with a different natural law justification. See argument below of In re Barry, 42 F 113 (1844). This is but one of the Federal cases related to Mercein, supra.

54. Furthermore, Barry, supra, used Massachusetts case law to show that custody and parens patriae required Common Law adjudication. Also see Briggs, supra.

55. In Purington v. Jamrock, 195 Mass. 187 (1907), the court had to show that the mother had lost her Common Law “property interest”4 in the child and that the state had custody of the child and only then could act under Common Law jurisdiction in the “Best Interest” of the child.

56. Hence Custody proceedings did not, could not, never have been heretofore practiced under equity nor permitted any judicial discretion

57. Te Best Interest Doctrine has no meaning under equity jurisdiction.

Blending into Equity:
58. Bigelow v. Bigelow, 120 Mass. 320 (1876) is used by the state in its claim that divorce, custody, and child support were heretofore practiced without a trial. Bigelow, at best only shows a husband who abandoned his wife and children was subject to criminal sanctions where the obligations of support no longer carried the natural right to the guardianship, care, custody, and companionship. Bigelow seems to be the first case where the right to a trial by jury was blended into an equity decision by the court.

59. In 1855 (Statutes 1855, Chapter 56) the state provided for a trial by a jury in divorce cases. It is important to note that it was not until 1877 (Statutes 1877, Chapter 178) that the SJC was given equity jurisdiction and the statutory right to a trial by jury was repealed.

60. Thus Bigelow (1876) did – by statute – have a right to a trial by jury which was denied to him; furthermore, the right to a trial by jury did clearly heretofore exist if the father denied the abandonment charge. And heretofore these matters were never practiced under equity. Therefore, Bigelow and its progeny are void.

61. Also note that the custody issue was moot in Bigelow, supra, since the father abandoned the children. Only the divorce and support was at issue.

62. In Bazeley v. Forder, L. R. 3 Q. B. 559 (1868), (“It is now well established that, ..., there is no legal obligation on the part of the father to maintain his child [if the child is living apart from him], unless, indeed, the neglect to do so should bring the case within the criminal law”) that criminal wrongdoing which required the state to rescue the child created a criminal obligation of support as per Bigelow, supra, which was different than his civil responsibilities.

63. The right to a trail by jury for divorce – NOT the separate and distinct issues of child support and custody, just the issue of divorce - was briefly specifically called-out between 1855 (Statutes 1855, Chapter 56) and 1877 (Statutes 1877, Chapter 178).

64. Bigelow, supra, is used today by the courts to justify the unlawful blending into equity the several issues of formally criminal divorce proceedings with the right to a trial by jury over child support disputes as shown above.

65. Tornroos v. R. H. White Co., 220 Mass. 336 (1915) 

“It has been the tendency of our decisions and the positive trend of our statutes to ameliorate the common law disabilities of married women. Nolin v. Pearson, 191 Mass. 283, 77 N. E. 890, 4 L. R. A. (N. S.) 643, 114 Am. St. Rep. 605, 6 Ann. Cas. 658; Bunnell v. Hixon, 205 Mass. 468, 91 N. E. 1022; Wing v. Deans, 214 Mass. 546, 102 N. E. 313. She now stands before the law almost, if not quite, on the same footing as the husband as to all property and business rights, domestic privileges and family immunities, though not charged with equal responsibilities. In case of discord or separation, she has the same rights as the husband to custody of children. R. L. c. 152, § 28; Id. c. 153, § 37. She is made responsible for pauper support of her children equally with her husband, except that she is exempt from the liability to criminal prosecution in this regard which rests upon the husband. R. L. c. 81, § 10. St. 1909, c. 180, imposes upon both husband and wife penalties for criminal neglect of their children, while Uniform Desertion Act (St. 1911, c. 456) § 1, makes either the father or mother liable to severe punishment for desertion or willful refusal properly to care for and rear their children. It follows that the right of the wife to maintain an action in a case like the present, even though the husband is living, may rest, also, upon the natural rights and obligations of a mother thrown upon her own resources and compelled by the wrongful act of the husband to assume the duties and discharge the obligations of both parents.”
66. In fact when the Commonwealth began giving married women equal rights to their children, see Baldwin v. Foster, 138 Mass. 4 (1885) (“ Under our statutes, the rights of the father and mother, in the absence of misconduct, are equal, ...”), following a divorce, the state failed to impose the reciprocal obligation of support on them, see Dumain v. Gwynne, 92 Mass. 270 (1865 ) (“To what extent these rights impose obligations on the mother in respect to the maintenance of the children has never been determined.”). 

67. Thus custody was never an equity decision in Massachusetts but was an absolute natural rights of the parents, not the power of the state. Giving married women equal rights created a civil dispute that never heretofore existed; therefore the right to a trial by jury is a constitutional mandate.

Legality of Blending Jurisdiction:
68. The blending from criminal or common law jurisdiction into equity violates Due process since the rules and degree of scrutiny are significantly effected. Specifically, the Ninth Amendment in the Bill of Rights with regard to substantive Due Process.

69. Massachusetts prohibits the conversion or blending of criminal law into equity, see Ashley v. Three Justices of the Superior Court, 228 Mass. 63 (1917) (“Of course the Legislature cannot by a mere change of name or of form convert that which is in its nature a prosecution for a crime into a civil proceeding and thus deprive parties of their rights to a trial by jury. The Constitution cannot thus be trifled with. Stockbridge v. Mixer, 215 Mass. 415.”)
70. In Burrus, supra, the US Supreme Court stated, relying heavily on Barry, supra, that the Federal Courts did not have Common Law jurisdiction; therefore, the Federal Courts, to include the Supreme Court, could not intervene in custody or as parens patriae matters since both of these required Common Law jurisdiction. The Federal decision used Massachusetts case law to support its claim regarding Common Law jurisdiction. Burrus relied so heavily on Barry that Barry was appended to the Burrus decision.

71. Child Support had the Common Law right to a trial by jury. For example, Baldwin, supra, Justice Holmes overturned a jury verdict of child support noting that the father was the innocent party in the divorce and hence there had been no criminal liability.

72. Divorce was a criminal matter that became a civil one after the signing of the state Constitution; therefore, the right to a trial by jury is sacred.

73. The distinction between law and equity cannot be blended or obliterated by state legislation. Thompson v. Railroad Companies, 73 U.S. (6 Wall.) 134 (1868). Also see Scott v. Neely, 140 U.S. 106, 109 (1891); Bennett v. Butterworth, 52 U.S. (11 How.) 669 (1850); Lewis v. Cocks, 90 U.S. (23 Wall.) 466, 470 (1874); Killian v. Ebbinghaus, 110 U.S. 568, 573 (1884); Buzard v. Houston, 119 U.S. 347, 351 (1886); Hipp v. Babin, 60 U.S. (19 How.) 271, 278 (1857); Schoenthal v. Irving Trust Co., 287 U.S. 92, 94 (1932); Scott v. Neely, 140 U.S. 106, (1891); Hershfield v. Griffith, 85 U.S. 657, (1873), (Hershfield now brought the case here by appeal , assigning among other errors the blending of equity and common-law jurisdiction.”).

74. Federal statutes prohibiting courts of the United States from sustaining suits in equity where the remedy was complete at law served to guard the right of trial by jury and were liberally construed. Schoenthal v. Irving Trust Co., 287 U.S. 92, 94 (1932). Also see Clark v. Smith, 38 U.S. (13 Pet.) 195 (1839); Holland v. Challen, 110 U.S. 15 (1884); Reynolds v. Crawfordsville Bank, 112 U.S. 405 (1884); Chapman v. Brewer, 114 U.S. 158 (1885); Cummings v. National Bank, 101 U.S. 153, 157 (1879); United States v. Landram, 118 U.S. 81 (1886); More v. Steinbach, 127 U.S. 70 (1888). Cf. Ex parte Simons, 247 U.S. 321 (1918).

75. Legal claims must be tried before equitable ones, see Dairy Queen v. Wood, 369 U.S. 469 (1962).

Reciprocal, Natural Rights:
76. The state is prohibited from making significant changes to natural rights yet has completely disassociated the natural right to custody from the reciprocal obligation of support. This disassociation is UNCONSTITUTIONAL. See, Sawyer v. Davis, 136 Mass. 239 (1884), (“Slight infractions of the natural rights of the individual may be sanctioned by the Legislature under the proper exercise of the police power, with a view to the general good. Grave ones will fall within the constitutional limitation that the Legislature is only authorized to pass reasonable laws.”).

77. If the state can somehow show that this natural right based, Common Law method for adjudicating divorce, custody, and child support under Common Law jurisdiction which acknowledges the reciprocal natural right relationship between the obligation to support the children and the natural right to the guardianship, custody, companionship, and care of the children is no longer practiced as a criminal matter, the heretofore clause could no longer be a valid exception in divorce, custody, and child support hearings.

78. Now, however, Massachusetts practices custody and parens patriae under Equity jurisdiction. This “blending” or conversion of law is unlawful regardless of any supposed sanction by the legislature. Divorce, custody, nor child support were heretofore practiced under equity jurisdiction.

79. The Best Interest of the Child determination is based on an equity variant of parens patriae, see, at least E.N.O. v. L.M.M., 429 Mass. 824 (1999), which is in direct contradiction of In re Burrus, 136 US 586 (1890) and In re Barry, 42 F 113 (1844) where it was explicitly stated that parens patriae requires Common Law jurisdiction.

80. Parents held title to their children in 1760 (the date Thomas Jefferson said our laws diverged from English laws), 1776 (the Declaration of Independence), 1780 (the signing of the state Constitution), and 1789 (the signing of the Federal Constitution). Children were, per the Common Law, a right of property, see Purinton v. Jamrock, 195 Mass. 187 (1907). The right of property is another natural right. This natural right of property existed at the signing of the Constitution remain a natural right today and is protected by both Constitutions.

81. Rights to property are both natural rights and Constitutionally protected rights.

Personal Liberty:
82. Using People v. Olivas, 17 Cal.3d 236 (1976) and its progeny, strict scrutiny standard applies in this situation. The court concluded that “personal liberty” constitutes a fundamental right that triggers application of the strict scrutiny standard, 

83. Nothing could be clearer that the state could not, even heretofore, impose restraints on personal liberties in cases of divorce, custody, or child support unless there had been an unlawful act that involved adjudication by a trial by jury.

84. That heretofore, a significant concern for the court was to free the innocent party from any restraint on personal liberty, see at least Doole v. Doole, 144 Mass. 278 (1887); Bigelow, supra; Beckwith v. Bean, 98 U.S. 266 (1878); Kavanaugh v. Kavanaugh, 146 Mass. 40 (1888); Briggs, supra; Baldwin v. Foster, supra; DeMarzo v. Vena, 330 Mass. 118 (1953) ; Welker v. Welker, 325 Mass. 73 (1950); Stricker v. Scott, 283 Mass. 12 (1933).
85. Not only was it heretofore practiced that the innocent party of a divorce had the right to be free from any restraints on the natural right of personal liberty; the part who was guilty of a crime, e.g., adultery, could have constraints placed on their personal liberty.

86. Now the state places arbitrary restraints on the personal liberty of both litigants in divorce proceedings, without a finding of criminal wrongdoing.

87. Heretofore, the innocent party could impose restraints on the guilty party's personal liberties since the guilty party had 1) violated a contract, and 2) committed a crime against them, which permitted remedy.

88. Personal liberty is both a natural right and a Constitutional right. See at least US v. Cruikshank, 96 U.S. 542 (1875), (“The rights of life and personal liberty are natural rights of man. 'To secure these rights,' says the Declaration of Independence, 'governments are instituted among men, deriving their just powers from the consent of the governed.' The very highest duty of the States, when they entered into the Union under the Constitution, was to protect all persons within their boundaries in the enjoyment of these 'unalienable rights with which they were endowed by their Creator.'”).

89. "An unconstitutional act is not law, it confers no rights, imposes no duties, affords no protections, creates no office. It is, in legal interpretation, as inoperative as if it had never been passed", Norton vs. Shelby County 118 US 425 (1886).

Definition of a Court:
90. From Blackstone's Commentaries on the Laws of England, Book the Third - Chapter the Third : Of Courts in General:

"A court is defined to be a place where justice is judicially administered. . . . In every court there must be at least three constituent parts; the actor, reus and judex; the actor or plaintiff who complains of an injury done; the reus or defendant, who is called upon to make satisfaction for it; and the judex or judicial power which is to examine the truth of the fact, to determine the law arising upon that fact, and if any injury appears to be done, to ascertain, and by its officers to apply the remedy."
91. Injuries are ignored in Probate and Family Courts and the right to a remedy is denied based on the state's imposition of Leninist religious (religion is defined as any strongly held belief system in most dictionaries) Leninist ideology on at least one party of the divorce.

92. In fact adultery is rewarded in current court proceedings. For example, see DOR v. Ryan R., 62 Mass. 380 (2004) where the wife committed adultery which produces a child; the husband she divorces is forced to pay child support for a child that everyone acknowledges is not his; then the Massachusetts Department of Revenue successfully sues the genetic father for support; Thus two, tax-free child support checks for the same child as the result of the criminal act of adultery (see section 272 section 14 of the Massachusetts General Laws (M.G.L)). Clearly rewarding a crime voids any argument calling the Probate and Family Court a court of law under our legal system; instead it is clearly an ecclesiastical court.

Best Interest:
93. Under Common Law, the state could only act in the “Best Interest” if the state had a right of property with respect to the child, see Purington v. Jamrock, 195 Mass. 187 (1907). The state now uses Best Interest under equity but cites Jamrock, supra, as justification for its actions. Such jurisdictional sophistry is fraud upon the court and is unlawful.

94. The Supreme Court has ruled the custody and parens patriae both require common law jurisdiction. But the state adjudicates them under Equity. A clear violation of a standing Supreme Court ruling and hence unlawful.

95. The Best Interest of the Child has no foundation under Equity jurisdiction. Had that been the case, the US Supreme Court and various Federal court could not have ruled that they have no jurisdiction in the matter since they had and have full equity jurisdiction, see Burrus, supra, and Barry, supra.

Marriage as a Contract:
96. Marriage is a contract. The state in adopting the Bolshevik jurisprudence model known as the Wisconsin Model did violate the US Constitution's prohibition of impairing the obligation of contracts. See Barber, supra; Commonwealth v. Putnam, 18 Mass. 136 (1822); Martin v. Commonwealth, 1 Mass. 347 (1805); Stebbins, v. Palmer, 18 Mass. 71 (1822); Dean v. Richmond, 22 Mass. 461 (1827); Bursler v. Bursler, 22 Mass. 427 (1827); Travers v. Reinhardt, 205 U.S. 423 (1907) (“If I were to express what I collect from the different opinions on the subject I should rather be inclined to express the rule in the following language: that cohabitation as husband and wife is a manifestation of the parties having consented to contract that relation inter se.”).

97. Various Massachusetts statutes stated that divorce, custody, alimony, and child support were done as “in suits at common law.” For example, see: Statutes 1820, Chapter XIV and Revised Statutes 1835, Chapter 76. Also see Chapter 208 section 25, 

98. The Commonwealth mandates multiple unconscionable contracts and violates multiple contractual obligations secured under “Obligations of Contracts” under Article I, Section 10, of the U.S. Constitution. For example: that both parties will have restrictions placed on their personal liberties regardless of who breaks te contract, the fact that one party in the divorce will be penalized regardless of behavior, the right of a fit parent to contract with and for his child(ren), Child Support – a concept foreign to the Common Law – is a ‘Special Obligation’ that is void of any quid pro quo arrangement, the state version of the marriage contract now provides incentives to women to unilaterally break and receive tax-free income in excess of the amounts needed for the support of the child(ren).

Right to a Fair and Impartial Hearing:
99. It is a well established fact that a panel of judges determines the child support formula, sits in equity judgment over which party must pay, sits in equity judgment over any lapses in child support payments, and subsequently the judiciary derives an independent Federally based revenue stream for these actions.

100. That the right to a fair and impartial trial, with any question of an appearance of partiality or which the judge's or court system's (because of the independent judicial revenue stream) impartiality might reasonably be questioned 

101. That the Federal incentive monies create a substantial risk of prejudicing a fair and impartial hearing. Interdepartmental agreement signed on July 13,2001 for Justice Dortch-Okara Chief Justice for administration and management of the trial courts. This contract, lays out the procedures by which the Department of Revenue and the Massachusetts Probate and Family Court go about violating, predominately male litigants, civil and constitutional rights in exchange for Federal remunerations being redirected to the courts. 

102. This revenue agreement gives every appearance of being in violation of the 1986 Federal anti kickback act, 41 USC 53 and/or the R.I.C.O. Act. 

103. Also, the legislature no longer acts without direction of the judiciary in the area of Family Law. Even with the recent referendum on shared parenting in the state – the vote was 85% in favor of shared parenting – the legislature, specifically under ‘counsel’ from the judiciary, refuses to change the laws. A shared parenting arrangement between divorcing parents would put at risk a significant portion of federal incentive monies at risk. The Federal Incentives are a key component to the state budget. This financial arrangement and state dependence on Federal remunerations calls into question the ability of the Family Courts to provide male litigants with a “fair and impartial hearing” as guaranteed under the US Constitution.

Right of Property
104. In Jamrock, supra, it was discussed that for the state to envoke te “Best Interest” doctrine the state had to show that the mother had lost the right of property with respect to her child.

105. In re Campbell, 130 Cal. 380 (1900), “The father's right, at least so far as the services of the child are concerned, is strictly a property right, for the loss of which -- as in the case of servants generally -- an action could at common law be maintained; and in other respects the right, though not commonly spoken of as such, is of essentially the same nature as the right of property. For though the subject of the right is not salable, it is valuable, and of all species of property the most valuable to the parent. Hence it is a mistake to suppose that the right of the father is merely fiduciary. It is that; but it is also -- like the right of the child in the father -- a right vested in him for his own benefit, and of which it would be a personal injury to deprive him. The right must therefore be regarded as coming within the reason, if not within the strict letter, of the constitutional provisions for the protection of property.”

106. Historically this concept \of rights of property with respect to cildren can be traced to the Puritans. From Juvenile Justice System: Law and Process, Butterworth-Heinemann, 2001, "For the most part, Puritans gave us law that defined child, parent, and state power relationships. That was the patriarchal rule of the father with children considered to be the property of the parents." and later, "If children became wards of the state, they legally became state property, and the state had a sacred obligation to promote and enforce the work ethic."

1 It was during this period that Irwin Garfinkel, head of the Wisconsin Institute for Research on Poverty, imported a suite of Soviet Russian policy that has become known to us as "The Wisconsin Model". (“The Child Support Guideline Problem” (1998), Roger F. Gay, MSc and Gregory J. Palumbo, Ph.D. ) The Wisconsin Model became a center-piece for the national child support and welfare reform movement. A slightly reformed version of the Wisconsin and Georgia child support guideline still survives as Article 81 of The Russian Family Code.” From: The Constitutionality of Child Support Guidelines Debate, Part II, by Roger F. Gay, Project for the Improvement of Child Support Litigation Technology. http://www.geocities.com/capitolhill/5910/FatherMag/ResponseToMorgan_2.htm
2 Excerpt from MGL Chapter 273 to show gender bias based on pronoun use (emphasis added): 
“(1) he abandons his spouse or minor child without making reasonable provisions for the support of his spouse or minor child or both of them; or
(2) he leaves the commonwealth and goes into another state without making reasonable provisions for the support of his spouse or minor child or both of them; or
(3) he enters the commonwealth from another state without making reasonable provisions for the support of his spouse or minor child, or both of them, domiciled in another state; or”
3 "Legislative acts, no matter what their form, that apply either to named individuals or to easily ascertainable members of a group in such a way as to inflict punishment on them without a judicial trial are bills of attainder prohibited by the Constitution." United States v. Brown. 381 U.S. 303, 66 S.Ct. 1073 (1946)

4 For a discussion on the rights of property, see “Ownership”, A. M. Honore, Oxford Essays in Jurisprudence 1961, 1967
