Requirement for Expunging Records and Appeals of ROs NO Moot After Expiration

The matter is not moot. See Smith v. Joyce, 421 Mass. 520, 521 (1995) (statute requires appropriate law enforcement agency to destroy record of vacated orders); Wooldridge v. Hickey, 45 Mass. App. Ct. 637, 638 (1998) (defendant has surviving interest in establishing order not lawfully issued to remove stigma from his name and record and collateral use in future proceedings); Jones v. Gallagher, 54 Mass. App. Ct. 883, 887 (2002); Dollan v. Dollan, 55 Mass. App. Ct. 905, 905 n.2 (2002).
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Case law nots from Bill Wright on ROs:

That should not happen due to expiration of the order currently if one brings up the repetitive nature issue to argue against mootness.  Orders which are capable of re-issuance or repetition.  
 

My notes:
MOOTNESS
 


03/27/96 MORSE et al. v. REPUBLICAN PARTY OF VIRG 

 


BLUE BOOK CITATION FORM: 1996.SCT.64 (http://www.versuslaw.com) 

 

 

 

Like other cases challenging electoral practices, therefore, this controversy is not moot because it is "capable of repetition, yet evading review." Anderson v. Celebrezze, 460 U. S. 780, 784, n. 3 (1983); Storer v. Brown, 415 U. S. 724, 737, n. 8 (1974); Moore v. Ogilvie, 394 U. S. 814, 816 (1969). 
-----------------------------
03/04/74 GRANNY GOOSE FOODS v. BROTHERHOOD 

 

[1]      SUPREME COURT OF THE UNITED STATES

 

 
[2]      No. 72-1566

 

 
[3]      1974.SCT.734 <http://www.versuslaw.com>, 415 U.S. 423, 94 S. Ct. 1113, 39 L. Ed. 2d 435

 

 
[4]      March 4, 1974

 

 

 

Ex parte temporary restraining orders are no doubt necessary in certain circumstances, cf. Carroll v. President and Comm'rs of Princess Anne, 393 U.S. 175, 180 (1968), but under federal law they should be restricted to serving their underlying purpose of preserving the status quo and preventing irreparable harm just so long as is necessary to hold a hearing, and no longer. *fn14

 

------------------
1968.SCT.2799 <http://www.versuslaw.com>, 393 U.S. 175, 89 S. Ct. 347, 21 L. Ed. 2d 325

 

 
 [4]      November 19, 1968

 

 
[5]      CARROLL ET AL.
v.
PRESIDENT AND COMMISSIONERS OF PRINCESS ANNE ET AL.
 

 

In Southern Pacific Terminal Co. v. ICC, 219 U.S. 498 (1911), this Court declined to hold that the case was moot although the two-year cease-and-desist order at issue had expired. It said: "The questions involved in the orders of the Interstate Commerce Commission are usually continuing . . . and their consideration ought not to be, as they might be, defeated, by short term orders, capable of repetition, yet evading review . . . ." Id., at 515.

 

---------------------

 

12/10/75 WEINSTEIN ET AL. v. BRADFORD 

 

[1]      SUPREME COURT OF THE UNITED STATES

 

 
[2]      No. 74-1287

 

 
[3]      1975.SCT.3904 <http://www.versuslaw.com>, 423 U.S. 147, 96 S. Ct. 347, 46 L. Ed. 2d 350

 

 

 


Conceding this fact, petitioners urge that this is an issue which is "capable of repetition, yet evading review" as that term has been used in our cases dealing with mootness. Petitioners rely on Super Tire Engineering Co. v. McCorkle, 416 U.S. 115 (1974), to support their contention that the case is not moot. But there the posture of the parties was quite different. Petitioner employer was engaged in cyclically recurring bargaining with the union representing its employees, and respondent state official was continuously following a policy of paying unemployment compensation benefits to strikers. Even though the particular strike which had been the occasion for the filing of the lawsuit was terminated, the Court held that it was enough that the petitioner employer showed "the existence of an immediate and definite governmental action or policy that has adversely affected and continues to affect a present interest," and noted that "the great majority of economic strikes do not last long enough for complete judicial review of the controversies they engender." Id., at 125-126. But in the instant case, respondent, who challenged the "governmental action or policy" in question, no longer has any present interest affected by that policy.

 

------------------

 

12/10/75 WEINSTEIN ET AL. v. BRADFORD 

 

[1]      SUPREME COURT OF THE UNITED STATES

 

 
[2]      No. 74-1287

 

 
[3]      1975.SCT.3904 <http://www.versuslaw.com>, 423 U.S. 147, 96 S. Ct. 347, 46 L. Ed. 2d 350

 

 

 

In Sosna v. Iowa, 419 U.S. 393 (1975), we reviewed in some detail the historical developments of the mootness doctrine in this Court. Southern Pacific Terminal Co. v. ICC, 219 U.S. 498 (1911), was the first case to enunciate the "capable of repetition, yet evading review" branch of the law of mootness. 
   Sosna decided that in the absence of a class action, the "capable of repetition, yet evading review" doctrine was limited to the situation where two elements combined: (1) the challenged action was in its duration too short to be fully litigated prior to its cessation or expiration, and (2) there was a reasonable expectation that the same complaining party would be subjected to the same action again. 

 


+++++++++++++++++++++++++++++

 

New Bedford Housing Authority v. Olan, No. 98-P-371 (Mass.App. 10/06/2000) 
[1]     
THE COURT OF APPEALS OF THE STATE OF MASSACHUSETTS
[2]     
No. 98-P-371
[3]     
2000.MA.0042378 <http://www.versuslaw.com>

 

Even were we to assume that the issues in Olan's case were moot due to her eviction, an exception to the mootness doctrine is that an issue is "capable of repetition, yet evading review." Metros v. Secretary of the Commonwealth, 396 Mass. 156, 159 (1985), quoting from Southern Pac. Terminal Co. v. ICC, 219 U.S. 498, 515 (1911). If proceedings conducted pursuant to G. L. c. 139, Sect.19, were considered moot in every case in which a tenant already had been evicted, appellate review could not be obtained in any similar factual circumstances before the recurring question would again be moot.

 

++++++++++++++++++++++++++++++++++++++++++++

 

11/06/85 HELEN METROS & ANOTHER *FN1 v. SECRETARY 
[1]     
SUPREME JUDICIAL COURT OF MASSACHUSETTS
[2]     
No. M-3921
[3]     
1985.MA.556 <http://www.versuslaw.com>, 484 N.E.2d 1015, 396 Mass. 156

 

1. Mootness. Before reaching the plaintiffs' arguments, we must consider whether the case presents a live issue for adjudication. The November, 1984, election has long since passed. Metros and McEleny can no longer be granted the relief they sought. It is the general rule that courts decide only actual controversies. We follow that rule, and normally we do not decide moot cases. Monteiro v. Selectmen of Falmouth, 328 Mass. 391, 392-393 (1952). Sullivan v. Secretary of the Commonwealth, 233 Mass. 543, 546 (1919). There are, of course, exceptions to the general rule. We may choose to express our opinion on moot questions because of the public interest involved and the uncertainty and confusion that exist. Wellesley College v. Attorney Gen., 313 Mass. 722, 731 (1943). Additionally, an exception to the mootness doctrine is that the issue is "capable of repetition, yet evading review." Southern Pac. Terminal Co. v. ICC, 219 U.S. 498, 515 (1911). We have taken the same view, and we may answer a moot question "likely . . . to arise again in similar factual circumstances . . . where appellate review could not be obtained before the recurring question would again be moot." Lockhart v. Attorney Gen., 390 Mass. 780, 783 (1984) (collecting mootness cases). In Lockhart, we declined to exercise our discretion to answer a moot question. The plaintiffs there had been denied the opportunity to gather signatures for an initiative petition. We noted that the future circumstances of a similar initiative and changes in legislation made any future recurrence speculative, and that, if the issues were to reappear, "they need not evade review before they become moot." Id. at 785.
................................................

 Moreover, the conduct complained of is "capable of repetition,
yet         evading review." This is because a student is usually readmitted
to    school following the enforcement of disciplinary rules before his
        or her case can be heard on appeal. See, e.g., Honig v. Doe, 484
        U.S. 305, 317-323, 108 S.Ct. 592, 600-604, 98 L.Ed.2d 686 (1988)
        (because an aggrieved student will often be finished with school
        or otherwise ineligible for protections under Federal law
        by the time review can be had in court, the conduct complained
        of is "capable of repetition, yet evading review"). In light of
the    foregoing, we conclude that a decision on the merits will best
        serve the publicvinterest.

Doe v. Superintendent of Schools of Worcester,  421 Mass. 117, 134-125,
653 N.E.2d 1088 (1995)
.................................

Chris Kennedy's case also has quotes on this issue:

Indeed, the court's independent research reveals that
the majority of the other states that have considered
this issue have concluded that appeals from domestic
violence restraining orders are not rendered moot by
their expiration. We agree with the six states that rely
explicitly on the collateral consequences of domestic
violence restraining orders.12 See Roark v. Roark, 551
N.E.2d 865, 868-69 (Ind. App. 1990) (noting ''potentially
devastating'' collateral consequences for parent of
expired ''child in need of services'' order, including
impacts on future presentence investigations, in-court
impeachments and child custody determinations);
Piper v. Layman, 125 Md. App. 745, 753, 726 A.2d 887
(1999) (''expiration of the protective order does not
automatically render the matter moot'' because of
''[h]eightened public awareness and sensitivity to the
existence of domestic violence, as well as legitimate
public contempt for abusers'' and enhanced technology
for information dissemination); Wooldridge v. Hickey,
45 Mass. App. 637, 638, 700 N.E.2d 296 (1998) (appeal
from abuse prevention order not rendered moot by
order's expiration because of its collateral consequences,
including effect in future bail proceedings and
other ''stigma''); Smith v. Smith, 145 N.C. App. 434,
436-37, 549 S.E.2d 912 (2001) (expired domestic violence
protective order not moot because of '' 'collateral
legal consequences' '' such as consideration in custody
determination and ''non-legal collateral consequences''
such as reputation harm); James v. Hubbard, 21 S.W.3d
558, 560 (Tex. App. 2000) (''[a]lthough expired temporary
protective orders and restraining orders have been
considered moot, none of these cases has carried the
same social stigma as a protective order granted based
on a finding of family violence''); In re Interest of H.Q.,
152 Wis. 2d 701, 707-708, 449 N.W.2d 75 (App. 1989)
(expired child abuse protective order not moot because
of possible effect on custody determination in
impending divorce).13

 

Bill from VA

----- Original Message ----- 

From: James Nollet 

To: FATHERS-L@HOME.EASE.LSOFT.COM 

Sent: Tuesday, July 25, 2006 8:43 AM

Subject: Re: Appealing 209(A) Orders

I have appealed a restraining order.
 

I experienced a Catch-22. 
 

I'd been issued a series of one 1-year restraining orders.  However, the appeals process in Massachusetts' chaotic courts take a lot more than a year to get heard. (Just the first step -- getting the appeal docketed -- took me three months, and then I got it done only because I begged and wheedled the probate court clerk to get it done -- and what he gave me in the end was a hand-written, sloppy-looking piece of crap.  Except for the fact it was a photocopy, it could have been produced in the 18th Century.  Compare this to the Federal system where docketings are neatly produced on modern machines and are isued within days of the filing of the Notice of Appeal.)
 

Anyway, by the time my appeal made it to the appeals court docket, the restraining order that I was appealing had expired -- so the appeals court dismissed my appeal as moot -- no matter that I was now under the next restraining order in the chain, and the issues for that order were identical with the original one.
 

This is perhaps the sole advantage of having a permanent restraining order.  At least they can't throw your appeal out on grounds of mootness.
 

James
 

 



From: The Fatherhood Coalition [mailto:FATHERS-L@HOME.EASE.LSOFT.COM] On Behalf Of David Trudeau
Sent: Saturday, July 22, 2006 10:30 AM
To: FATHERS-L@HOME.EASE.LSOFT.COM
Subject: Re: Restraining Orders
 

judges feed the "right" phrases and actions all the time.... my ex was coached as well when she claimed:

-I'm afriad of what he MIGHT do

-I don't WANT him near me

-I'm afraid

 

although none of these rise to the level of the law, it's all subjective and the judge gets to decide what's "reasonable" fear.

"Generalized apprehension, nervousness, feeling aggravated or hassled, i.e., psychological distress from vexing but nonphysical intercourse, when there is no threat of imminent serious physical harm, does not rise to the level of fear of imminent serious physical harm.... The judge must focus on whether serious physical harm is imminent and should not issue a c. 209A order on the theory that it will do no harm.”
Mass.App.Ct. Wooldridge v. Hickey
Mass.App.Ct. Dolan v. Dolan

 
